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INDIAN TRUST ACT, 1882

CHAPTER Il : OF THE CREATION OF TRUSTS

*¥*%%4, Lawful purpose. — A trust may be created for any lawful purpose. The purpose of trust is
lawful unless it is

(a) forbidden by law, or (b) is of such a nature that, if permitted, it would defeat the provisions of any
law, or

c) is fraudulent, or

(d) involves or implies injury to the person or property of another, or

(e) the Court regards it as immoral or opposed to public policy.

Every trust of which the purpose is unlawful is void. And where a trust is created for two purposes, of

which one is lawful and the other unlawful, and the two purposes cannot be separated, the whole
trust is void.

Explanation. — In this section the expression "law" includes, where the trust-property is immoveable
and situate in a foreign country, the law of such country.

lllustrations (a) A conveys property to B in trust to apply the profits to the nurture of female fondling
to be trained up as prostitutes. The trust is void.

(b) A bequeaths property to B, in trust to employ it in carrying on a smuggling business, and out of the
profits thereof to support A's children. The trust is void:

(c) A, while in insolvent circumstances transfers property to B in trust for A during his life, and after
his death for B. A is declared an insolvent. The trust for A is invalid as against his creditors.

***5, Trust of immovable property. — No trust in relation to immovable property is valid unless

declared by a non-testamentary instrument in writing signed by the author of the trust or the trustee
and registered, or

by the will of the author of the trust or of the trustee.

Trust of movable property. — No trust in relation to movable property is valid unless declared as
aforesaid, or

unless the ownership of the property is transferred to the trustee. These rules do not apply where
they would operate so as to effectuate a fraud.

**%*6. Creation of trust. — Subject to the provisions of Section 5, a trust is created when the author of
the trust indicates with reasonable certainty by any words or acts (a) an intention on his part to create
thereby a trust, (b) the purpose of the trust, (c) the beneficiary, and (d) the trust-property, and (unless
the trust is declared by will or the author of the trust is himself to be the trustee) transfers the trust-
property to the trustee.

lllustrations (a) A bequeaths certain property to B, "having the fullest confidence that he will dispose
of it for the benefit of" C. This creates a trust so far as regards A and C.

(b) A bequeaths certain property to B "hoping he will continue it in the family". This does not create a
trust, as the beneficiary is not indicated with reasonable certainty.
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(c) A bequeaths certain property to B, requesting him to distribute it among such members of C's
family as B should think most deserving. This does not create a trust, for the beneficiaries are not
indicated with reasonable certainty.

(d) A bequeaths certain property to B, desiring him to divide the bulk of it among C's children. This
does not create a trust, for the trust-property is not indicated with sufficient certainty.

(e) A bequeaths a shop and stock-in-trade to B, on condition that he pays A's debts and a legacy to C.
This is a condition, not a trust for A's creditors and C.

Comments The intention to create a trust must be indicated with reasonable certainty. The purpose
of the trust, the trust property and the beneficiaries must be indicated in such a way that the trust
can be administered by the Court if the occasion arises. (AIR 1935 P.C. 97).

CHAPTER Ill : OF THE DUTIES AND LIABILITIES OF TRUSTEES

11. Trustee to execute trust. — The trustee is bound to fulfil the purpose of the trust, and to obey the
directions of the author of the trust given at the time of its creation, except as modified by the
consent of all the beneficiaries being competent to contract.

Where the beneficiary is incompetent to contract, his consent may, for the purposes of this section,
be given by a principal Civil Court of original jurisdiction.

Nothing in this section shall be deemed to require a trustee to obey any direction when to do so
would be impracticable, illegal or manifestly injurious to the beneficiaries.

Explanation — Unless a contrary intention be expressed, the purpose of a trust for the payment of
debts shall be deemed to be (a) to pay only the debts of the author of the trust existing and

recoverable at the date of the instrument of trust, or, when such instrument is a will, at the date of
his death, and (b) in the case of debts not bearing interest, to make such payment without interest.

lllustrations (a) A, a trustee, is simply authorized to sell certain land by public auction. He cannot sell
the land by private contract.

(b) A, a trustee of certain land for X, Y and Z, is authorized to sell the land to B for a specified sum. X, Y
and Z, being competent to contract, consent that A may sell the land to C for a less sum. A may sell
the land accordingly.

(c) A, a trustee for B and her children, is directed by the author of the trust to lend, on B's request,
trust property to B's husband, C, on the security of his bond. C becomes insolvent and B requests A to
make the loan. A may refuse to make it.

**%19, Accounts and information. — A trustee is bound (a) to keep clear and accurate accounts of
the trust-property, and (b) at all reasonable times, at the request of the beneficiary, to furnish him
with full and accurate information as to the amount and state of the trust-property.

**%20. Investment of trust-money. — Where the trust-property consists of money and cannot by
applied immediately or at an early date to the purposes of the trust, the trustee is bound (subject to
any direction contained in the instrument of trust) to invest the money on the following securities,
and on no others:

(a) in promissory notes, debentures, stock or other securities of any State Government or of the
Central Government or of the United Kingdom of Great Britain and Ireland: Provided that securities,
both the principal whereof and the interest whereon shall have been fully and unconditionally
guaranteed by any such Government shall be deemed, for the purposes of this clause, to be securities
of such Government.

(b) in bonds, debentures and annuities charged or secured by the Parliament of the United Kingdom
before the fifteenth day of August, 1947 on the revenues of India or of the Governor General in
Council or of any Province: Provided that, after the fifteenth day of February, 1916, no money shall be
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invested in any such annuity being a terminable annuity unless a sinking fund has been established in
connection with such annuity; but nothing in this proviso shall apply to investments made before the
date aforesaid:

(bb) in India three and a half percent stock, India three per cent stock, India two and a half per cent
stock or any other capital stock, which before the 15th day of August, 1947, was issued by the
Secretary of State for India in Council under the authority of an Act of Parliament of the United
Kingdom and charged on the revenues of India or which was issued by the Secretary of State on
behalf of the Governor-General in Council under the provisions of Part XllIl of the Government of India
Act, 1935;

(c) in stock or debentures of, or shares in, Railway or other Companies the interest whereon shall
have been guaranteed by the Secretary of State for India in Council or by the Central Government or
in debentures of the Bombay Provincial Co-operative Bank Limited, the interest whereon shall have
been guaranteed, by the Secretary of State for India in Council or the State Government of Bombay;

(d) in debentures or other securities for money issued under the authority of any Central Act or
Provincial Act or State Act, by or on behalf of any municipal body, port trust or city improvement trust
in any Presidency-town, or in Rangoon Town, or by or on behalf of the trustees of the port of Karachi:
Provided that after the 31st day of March, 1948, no money shall be invested in any securities issued
by or on behalf of a municipal body, port trust or city improvement trust in Rangoon Town, or by or
on behalf of the trustees of the port of Karachi;

(e) on a first mortgage of immovable property situate in any part of the territories to which this Act
extends: provided that the property is not a leasehold for a term of years and that the value of the
property exceeds by one-third, or, if consisting of buildings, exceeds by one-half, the mortgage
money; [3][* * k] [4][(ee) in units issued by the Unit Trust of India under any unit scheme made under
Section 21 of the Unit Trust of India Act, 1963; or]

(f) on any other security expressly authorized by the instrument of trust, 5[or by the Central
Government by notification in the official gazette,] or by any rule which the High Court may from time
to time prescribed in this behalf:

Provided that, where there is a person competent to contract and entitled in possession to receive
the income of the trust-property for his life, or for any greater estate, no investment on any security
mentioned or referred to in clauses (d), (e) and (f) shall be made without his consent in writing.

20A. Power to purchase redeemable stock at a premium. — (1) A trustee may invest in any of the
securities mentioned or referred to in Section 20, notwithstanding that the same may be redeemable
and that the price exceeds the redemption value:

Provided that a trustee may not purchase at a price exceeding its redemption value any security
mentioned or referred to in clauses (c) and (d) of Section 20 which is liable to be redeemed within
fifteen years of the date of purchase at par or at some other fixed rate, or purchase any such security
as it mentioned or referred to in the said clause which is liable to be redeemed at par or at some
other fixed rate at a price exceeding fifteen per centum above par or such other fixed rate.

(2) A trustee may retain until redemption any redeemable stock, fund or security which may have
been purchased in accordance with this section.

23. Liability for breach of trust. — Where the trustee commits a breach of trust, he is liable to make
good the loss which the trust-property or the beneficiary has thereby sustained, unless the
beneficiary has by fraud induced the trustee to commit the breach, or the beneficiary, being
competent to contract, has himself, without coercion or undue influence having been brought to bear
to him, concurred in the breach, or subsequently acquiesced therein, with full knowledge of facts of
the case and of his rights as against the trustee.

A trustee committing a breach of trust is not liable to pay interest except in the following cases:

(a) where he has actually received interest;
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(b) where the breach consists in unreasonable delay in paying trust-money to the beneficiary;

(c) where the trustee ought to have received interest, but has not done so;

(d) where he may be fairly presumed to have received interest.

He is liable, in case (a), to account for the interest actually received, and, in cases (b), (c) and (d), to
account for simple interest at the rate of six per cent per annum, unless the Court otherwise directs.

(e) where the breach consists in failure to invest trust-money and to accumulate the interest or
dividends thereon, he is liable to account for compound interest (with half-yearly rests) at the same
rate;

(f) where the breach consists in the employment of trust- property or the proceeds thereof in trade or
business, he is liable to account, at the option of the beneficiary, either for compound interest (with
half-yearly rests) at the same rate, or for the net profits made by such employment.

Hlustrations (a) A trustee improperly leaves trust-property outstanding, and it is
consequently lost : he is liable to make good the property lost, but he is not liable to pay interest
thereon.

(b) A bequeaths a house to B in trust to sell it and pay the proceeds to C. B neglects to sell the house
for a great length of time, whereby the house is deteriorated and its market price falls. B is
answerable to C for the loss.

(c) A trustee is guilty of unreasonable delay in investing trust-money in accordance with Section 20, or
in paying it to the beneficiary. The trustee is liable to pay interest thereon for the period of the delay.

(d) The duty of the trustee is to invest trust-money in any of the securities mentioned in Section 20,
clause (a), (b), (c) or (d). Instead of so doing, he retains the money in his hands. He is liable, at the
option of the beneficiary, to be charged either with the amount of the principal money and interest,
or with the amount of such securities as he might have purchased with the trust-money when the
investment should have been made, and the intermediate dividends and interest thereon.

(e) The instrument of trust directs the trustee to invest trust-money either in any of such securities or
on mortgage of immovable property. The trustee does neither. He is liable for the principal money
and interest.

(f) The instrument of trust directs the trustee to invest trust-money in any of such securities and to
accumulate the dividends thereon. The trustee disregards the direction. He is liable, at the option of
the beneficiary, to be charged either with the amount of the principal money and compound interest,
or with the amount of such securities as he might have purchased with the trust-money when the
investment should have been made, together with the amount of the accumulation which would have
arisen from a proper investment of the intermediate dividends.

(g) Trust-property is invested in one of the securities mentioned in Section 20, clauses (a), (b), (c) or
(d). The trustee sells such security for some purpose not authorized by the terms of the instrument of
trust. He is liable, at the option of the beneficiary, either to replace the security with the intermediate
dividends and interest thereon, or to account for the proceeds of the sale with interest thereon.

(h) The trust-property consists of land. The trustee sells the land to a purchaser for a consideration
without notice of the trust. The trustee is liable, at the option of the beneficiary to purchase other
land of equal value to be settled upon the like trust, or to be charged with the proceeds of the sale
with interest.

58. Right to transfer beneficial interest. — The beneficiary, if competent to contract, may transfer his
interest, but subject to the law for the time being in force as to the circumstances and extent in and
to which he may dispose of such interest:
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Provided that when property is transferred or bequeathed for the benefit of a married woman, so
that she shall not have power to deprive herself of her beneficial interest, nothing in this section shall
authorize her to transfer such interest during her marriage.

64. Saving of rights of certain transferees. — Nothing in Section 63 entitles the beneficiary to any
right in respect of property in the hands of —

(a) a transferee in good faith for consideration without having notice of the trust, either when the
purchase-money was paid, or when the conveyance was executed; or

(b) a transferee for consideration from such a transferee.

A judgment-creditor of the trustee attaching and purchasing trust-property is not a transferee for
consideration within the meaning of this section.

Nothing in Section 63 applies to money currency notes and negotiable instruments in the hands of a
bona fide holder to whom they have passed in circulation, or shall be deemed to affect the Indian
Contract Act, 1872, Section 108, or the liability of a person to whom a debt or charge is transferred.

67. Wrongful employment by partner-trustee of trust-property for partnership purposes. — If a
partner, being a trustee, wrongfully employs trust-property in the business or on the account of the
partnership, no other partner is liable therefore in his personal capacity to the beneficiaries, unless he
had notice of the breach of trust.The partners having such notice are jointly and severally liable for
the breach of trust.

llustrations

(a) A and B are partners. A dies, having bequeathed all his property to B in trust for Z, and appointed B
his sole executor. B, instead of winding up the affairs of the partnership, retains all the assets in the
business. Z may compel him, as partner, to account for so much of the profits as are derived from A's
share of the capital. B is also answerable to Z for the improper employments of A's assents.

(b) A, a trader, bequeaths his property to B in trust for C, appoints B his sole executor and dies. B
enters into partnership with X and Y in the same trade and employs A's assents in the partnership
business. B given an indemnity to X and Y against the claims of C. Here X and Y are jointly liable with B
to C as having knowingly become parties to the breach of trust committed by B.

78. Revocation of trust. — A trust created by will may be revoked at the pleasure of the testator.
A trust otherwise created can be revoked only —
(a) where all the beneficiaries are competent to contract — by their consent;

(b) where the trust has been declared by a non-testamentary instrument or by word of mouth — in
exercise of a power of revocation expressly reserved to the author of the trust; or

(c) where the trust is for the payment of the debts of the author of the trust, and has not been
communicated to the creditors — at the pleasure of the author of the trust.

Hlustration

A conveys property to B in trust to sell the same and pay out of the proceeds the claims of A's
creditors. A reserves no power of revocation. If no communication has been made to the creditors, A
may revoke the trust. But if the creditors are parties to the arrangement, the trust cannot be revoked
without their consent.

81. Where it does not appear that transferor intended to dispose of beneficial interest. — [Repealed
by the Benami Transactions (Prohibition) Act, 1988 (45 of 1988)].

85. Bequest for illegal purpose. — Where a testator bequeaths certain property upon trust and the
purpose of the trust appears on the face of the will to be unlawful, or during the testator's lifetime
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the legatee agrees with him to apply the property for an unlawful purpose, the legatee must hold the
property for the benefit of the testator's legal representative.

Bequest of which revocation is prevented by coercion. — Where property is bequeathed and the
revocation of the bequest is prevented by coercion, the legatee must hold the property for the
benefit of the testator's legal representative.

88. Advantage gained by fiduciary. — Where a trustee, executor, partner, agent, director of a
company, legal advisor, or other person bound in a fiduciary character to protect the interests of
another person, by availing himself of his character, gains for himself any pecuniary advantage, or
where any person so bound enters into any dealings under circumstances in which his own interests
are, or may be, adverse to those of such other person and thereby gains for himself a pecuniary
advantage, he must hold for the benefit of such other person the advantage so gained.

llustrations

(a) A, an executor, buys at an undervalue from B, a legatee, his claim under the will. B is ignorant of
the value of the bequest. A must hold for the benefit of B the difference between the price and value.

(b) A, a trustee, uses the trust property for the purpose of his own business. A holds for the benefit of
his beneficiary the profits arising from such user.

(c) A, a trustee, retires from his trust in consideration of his successor paying him a sum of money. A
holds such money for the benefit of his beneficiary.

(d) A, a partner, buys land in his own name with funds belonging to the partnership. A holds such land
for the benefit of the partnership.

(e) A, a partner, employed on behalf of himself and his co-partners is negotiating the terms of a lease,
clandestinely stipulates with the lessor for payment to himself of a lakh of rupees. A holds the lakh for
the benefit of the partnership.

(f) A and B are partners. A dies. B, instead of winding up the affairs of the partnership, retains all the
assets in the business. B must account to A's legal representative for the profits arising from A's share

of the capital.

(g) A, an agent employed to obtain a lease for B, obtains the lease for himself. A holds the lease for
the benefit of B.

(h) A, a guardian, buys up for himself encumbrances on his ward B's estate at an undervalue. A holds
for the benefit of B the encumbrances so bought, and can only charge him with what he has actually

paid.

Note : 1. Darkened sentences - possible objective question.
2. ** Important areas / illustrations .

3*** Most Important areas / illustrations.
4 [Illustration may be asked as straight question with /without alteration
5 Questions like may be asked “which of the following, with regard to definition for a

terminology, is not true”. Hence all the options should be read and understood properly and
to delete the wrong answer all the relevant points requires to be kept in mind.
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